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TO: Director, News Division 
 Office of the Assistant Secretary for Public Affairs 
 Department of Health and Human Services (DHHS) 
 Suite 920 
 7700 Wisconsin Avenue 
 Bethesda, MD  20857 
 
RE: FOIA Appeal, NIH FOI Case No. 38631 
 
          14 July 2011 
 

To whom it may concern: 
 
This is an appeal under the Freedom of Information Act. 
 
The appeal concerns my FOI request dated 24 February 2011, case number 38631.  
 
I appeal the agency's response to my request for the following reasons: 
 
1)  The response was wholly unresponsive to my request for copies of "All NIH-2802 forms filed between 
January 1 2005 and February 28 2011." Not only were these documents not furnished, no explanation for the 
denial was given. It was not even indicated whether a search for these documents was made. 
 
According to NIH documents, by January 31st each year, each DEC must report to the number and types of 
referrals to supervisors during the previous calendar year, using form NIH-2802, "Annual Report of Referrals 
for Non-Compliance With Ethics Requirements." These forms are also given to the Office of General 
Counsel. 
 
Note that in my FOIA request, I requested all NIH-2802 forms that have been filed. I did not request only 
ones associated with the 44 named individuals -- indeed, one would not expect that these forms be associated 
with individuals. 
 
It strains credulity to believe that in the past half decade no NIH-2802 forms have been filed. If this is, in fact, 
the case, NIH should indicate that a search was made and that no such forms have been found. 
 
I therefore request the reversal of the decision to deny  my request for copies of all NIH-2802 forms filed 
between January 1, 2005 and February 28, 2011 
 
 
2) Though a search apparently located relevant documents, specifically, 
"Documents granting a waiver of actual conflict of interest" for the following individuals: 
 Arul Chinnaiyan 
 Charis Eng 
 Robert Califf 
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 Lawrence Stanberry 
 Solomon Snyder 
 Huda Zogbi 
 Samuel Cohen 
 Louis Ptacek 
and "Documents requesting or granting recusal or disqualification from official duties" for the following 
individuals: 
 John Krystal 
 Jon-Kar Zubieta 
 Samuel Cohen 
 
Each was "withheld in their entirety pursuant to exemptions 3, 5, and 6 of the FOIA...." However, the decision 
to withhold these documents is in error for the following reasons: 
 
a) Federal law, specifically 18 USC §208, dictates that these documents should be released to the public 
upon request. 
 
18 USC §208(d)(1) specifically states that "Upon request, a copy of any determination granting an exemption 
under section (b)(1) or (b)(3) shall be made available to the public by the agency granting the exemption..." 
 
Office of Government Ethics guidelines mirror the statute's language: "A copy of an agency waiver issued 
pursuant to 18 U.S.C. 208 (b)(1) or (b)(3) shall be made available upon request to the public by the issuing 
agency." 
 
The documents I request -- documents granting a waiver of actual conflict of interest and/or documents... 
granting recusal or disqualification from official activities -- are all determinations granting exemptions that 
fall under 18 USC §208(b)(3), as these individuals are Special Government Employees serving on advisory 
committees within the meaning of the Federal Advisory Committee Act, and, otherwise should fall under 18 
USC §208(b)(1) unless the financial interest has been deemed too remote or inconsequential to affect the 
integrity of the individual's services. 
 
By explicitly stating that these determinations should be made available to the public upon request, the Code 
clearly presumes that these waivers are, by default, releasable, even though these waivers presumably include 
personally identifiable information and financial information. It also presumes that these waivers are not by 
default exempt from disclosure pursuant to the FOIA.  
 
To the extent that any of these waivers provide information that is more extensive than required to be 
disclosed by the individual, I request that the superlative information be redacted and the remainder be 
disclosed. 
 
This, alone, should be sufficient to show that the agency erred in withholding these documents. However, I 
shall provide additional reasons: 
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b) The agency erred in determining that each of these documents were exempt pursuant to exemptions 
3, 5 and 6 of the FOIA 
  
 i) The agency's response indicates that the documents in question are subject to FOIA exemption 3 
because they are specifically exempt from disclosure by another federal statute, to wit, 5 USC App. 4 Sec. 
107(a)(2). This is not the case. 
 
 Firstly, the instruction in 18 USC §208(d)(1) to release these documents to the public shows that 
releasing these documents is not prohibited by federal statute. 
 Secondly, the statute cited by NIH exempts OGE-450 forms from public disclosure, as the NIH readily 
admits. ("[the statute] prohibits disclosure of any information contained in a Confidential Financial Disclosure 
Report (OGE 450).") The wording of the statute in question, 5 USC App. §§107, also shows that it protects 
"confidential financial disclosure reports" that are required by the an agency's supervising ethics office -- i.e. 
OGE-450s. 
 However, I did not request the information contained in OGE-450 forms, or any other "confidential 
financial disclosure reports." I specifically informed the FOIA officer that I was not requesting OGE-450 
forms, as I was aware that these forms were exempt from disclosure. (See enclosure 2.) In addition, the 
agency's response acknowledges that I was not seeking these forms. ("... you clarified that you did not want to 
receive any OGE-450 forms.") I am requesting information contained in different paperwork entirely -- 
documents granting a waiver of actual conflict of interest or recusal or disqualification from official activities. 
 
As the documents I request are not OGE-450 forms, and are not in any other sense "confidential financial 
disclosure reports" or "...information required to be provided by an individual under this statute [5 USC App. 
§§107]" 5 USC App. §§107(a)(2) is inapplicable to my request. Therefore, NIH erred in withholding the 
documents in question pursuant to exemption 3 of the FOIA. 
 
 
ii) The agency's response indicates that the documents in question are subject to FOIA exemption 5 because 
doing so "protects the integrity of the deliberative or policy-making processes within the agency by exempting 
from mandatory disclosure opinions, conclusions, and recommendations included within interagency or intra-
agency memoranda or letters." This is not the case. 
 
 Firstly, the instruction in 18 USC §208(d)(1) to release these documents to the public indicates that the 
documents are not, a priori, considered to be dangerous to the integrity of the deliberative or policy-making 
processes within the agency. 
 Secondly, for NIH to invoke exemption 5 of the FOIA, it must show (a) that the document is 
predecisional, and (b) the document is deliberative. The burden of proof is upon the agency to prove that both 
of these conditions are met. In fact, neither is. 
 The documents requested are standard paperwork providing the official documentation of a decision to 
grant a waiver, recusal, or disqualification from duties. There is no predecisional or deliberative character to 
these documents. 
 Further, these documents implement an established policy of the NIH, and as such, are not subject to 
exemption 5. (See, e.g., Brinton v. Department of State, 636 F. 2d 600 "Exemption 5 does not protect... 
communications that promulgate or implement an established policy of an agency.") 
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 Further, these documents also reflect final decisions about whether or not to grant waivers, recusals, or 
disqualification from duties, and are thus not subject to exemption 5. (See, e.g., NLRB v. Sears, Roebuck & 
Co., 421 U.S. 132) 
 Further, these documents are largely factual, and, thus, contain information in them that consists of 
purely factual matters. Factual portions even of otherwise deliberative documents must be segregated out and 
released. (See, e.g. EPA v. Mink, 410 U.S. 73, 91) 
 
Therefore, NIH erred in withholding the documents in question pursuant to exemption 5 of the FOIA. 
 
 
iii) The agency's response indicates that the documents in question are subject to FOIA exemption 6 because 
releasing the documents "would cause a clearly unwarranted invasion of personal privacy." This is not the 
case. 
 
 Firstly, the instruction 18 USC §208(d)(1)  to release these documents to the public indicates that 
releasing the documents are not, a priori, considered to be a clearly unwarranted invasion of personal privacy. 
 Secondly, releasing the information contained in these documents can not be considered an 
unwarranted invasion of personal privacy because other government agencies -- including ones in the same 
Department as the NIH -- routinely release equivalent information to the public. The Food and Drug 
Administration, for example, makes public the type, nature, and magnitude of the financial interests of each 
Advisory Committee member requesting a waiver, as well as FDA's reasons for granting each waiver. The 
documents withheld by NIH are exact analogs to those that FDA makes public as a matter of course -- 
containing almost exactly the same information and applicable to equivalent personnel. Therefore their release 
can not be considered a "clearly unwarranted invasion of personal privacy." 
 Thirdly, in deciding whether disclosure of a document would be an unwarranted invasion of personal 
privacy, the agency must balance the privacy interest (if any) against the public interest in disclosure. 
 The privacy interest in withholding these documents is not significant. There is not even a de minimis 
interest in protecting whether or not a waiver, recusal, or disqualification has been granted to an individual. 
There is a slight interest in protecting information about why -- in broad terms -- why a waiver, recusal, or 
disqualification has been requested or granted. The strongest privacy interest is with regard to the size and 
nature of the financial interests which led to the waiver, recusal, or disqualification, but, as shown by the 
routine release of this information by other agencies, this privacy interest is not significant. 
 The public interest in the disclosure of these documents is very significant. I need not remind the NIH 
that it has a long history of problems with conflict-of-interest disclosures in general, and specifically with its 
advisory-committee members (see, e.g. United States of America v. Pearson "Trey" Sunderland III, JFM-06-
0537 [District Court of Maryland]). The documents I request are targeted at finding similar abuses. Each 
individual in the request has received many thousands of dollars from pharmaceutical companies in recent 
years (for example, Arul Chinnaiyan received $21,000 from GlaxoSmithKline in 2010), so an examination of 
the waiver process for these individuals bears directly on the question of whether these abuses are ongoing, 
and is likely to contribute significantly to public understanding of the operations and activities of the 
government. 
 
Thus, the privacy interest served by withholding these documents is much less significant than the public 
interest in disclosure. As a result, NIH erred in withholding these documents pursuant to exemption 6 of the 
FOIA. 
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iv) The uniformity of the agency's response indicates that it was not properly considering the necessary issues 
to determine whether or not each document should be released. 
 
 As outlined above, proper application of a FOIA exemption requires careful consideration of a number 
of factors, such as balancing the damage to a privacy interest by releasing the document with the damage to 
the public interest by withholding. It is hard to believe that after such careful weighing, every single one of 
these documents -- regardless of the variations in content -- all come down in exactly the same way for all 
three exemptions invoked. Therefore, the agency does not appear to have exercised the diligence it is required 
to in determining whether or not to exempt a document from release.  
 
As a result, NIH erred in its determinations to withhold these documents due to exemptions 3, 5, and 6 of the 
FOIA. 
 
 
Because of arguments (i), (ii), (iii), and (iv) above, NIH erred in withholding the documents in question 
pursuant to exemptions 3, 5, and 6 of the FOIA. I therefore request the reversal of the decision to withhold 
these documents.  
 
 
c) The agency erred in withholding the documents in entirety rather than releasing the reasonably 
segregable portions of the records after the exempt portions have been redacted 
 
For every single one of the withheld documents -- even though many of them had a significant number of 
pages -- the documents were withheld in entirety. This runs counter to the instruction in the FOIA (5 USC 
§552(b)): "Any reasonably segregable portion of a record shall be provided to any person requesting such 
record after deletion of the portions which are exempt under this subsection."  
 
Even if, contrary to my arguments, certain sections of the documents are exempt from release pursuant to 
FOIA exemptions 3, 5, and/or 6, it strains credulity to believe that there are no reasonably segregable portions 
of these documents that would be releasable.  
 
Thus, NIH was in error in withholding the documents in entirety, and I therefore request the reversal of the 
decision to withhold the entire documents and release the reasonably segregable portions as required by law. 
 
 
In sum, I believe that NIH's decision is not only wrong; I believe that it is arbitrary and capricious. Not only 
did the agency wholly fail to respond to one element of my FOIA request, it applied specious reasoning to 
exempt documents -- in entirety, contrary to law -- under dubious pretexts. I therefore request a reversal of the 
decision and release of the documents I request, or, at the very least, the release of the reasonably segregable 
portions of those documents. 
 
Finally, I wish also to assert, once again, that I am requesting a waiver of fees. I have previously done so over 
the telephone and again in writing (see enclosure 3) before the FOIA was processed. I am a professor of 
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journalism and a working journalist who publishes regularly in newspapers, magazines, online, and in books. 
This particular FOI request is intended to provide information for a journalistic work in progress which is 
intended for publication in a major magazine.  
 
As a member of the media, I am entitled to be placed in the "news media, educational, or scientific requesters" 
category. As such, I should only be charged for duplication fees beyond the first 100 pages.  
 
Further, I assert that this request is in the public interest, because it is likely to contribute significantly to 
public understanding of the operations and activities of the government, and I therefore request a waiver of 
fees. 
 
 
          Thank you, 
 
 
          Charles Seife 

 


